
Abstract
This article focuses on the interaction of particular norms of international humanitarian law (IHL) and 
international human rights law (IHRL) that regulate speci�ic situations and on the adequacy of existing 
mechanisms for resolving norm con�licts. International humanitarian laws increasingly perceived as 
part of human rights law applicable in armed con�lict. The term humanitarian law appeared perhaps 
for the �irst time in 1965 in Resolutions XXVIII of the XXII International Red Cross Conference held in 
Vienna. This trend can be traced back to the United Nations Human Rights Conference held in Tehran 
in 1968 which not only encourage the development of humanitarian law itself, but also marked the 
beginning of a growing use by the United Nations of humanitarian law during its examination of the 
human rights situation in certain countries or during its thematic studies. The greater awareness of the 
relevance of humanitarian law to the protection of people in armed con�lict, coupled with the increasing 
use of human rights law in international affairs, means the both these areas of the law now have a much 
greater international pro�ile and are regularly being used together in the work of both international 
and non- governmental organizations. The present working article is addresses generally the issue of 
the relationship between human rights law and international humanitarian law, identifying areas 
of possible further study, particularly with regard to prevention and to the institutional response to 
violations in situations of con�lict. It suggests that, where international humanitarian law is applicable, 
it should be taken into account by human rights bodies. 
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Introduction
International humanitarian law encompasses 
the principles and rules that regulate the 
means and methods of warfare, as well as the 
humanitarian protection of civilian populations, 
sick and wounded combatants, and prisoners of 
war. Humanitarian law may be referred to that 
body of law which de�ines those principles and 
rules which limit the use of violence in time of 
war. Major instruments include the 1949 Geneva 
Conventions for the Protection of War Victims and 
two additional protocols concluded in 1977 under 
the auspices of the International Committee of 
the Red Cross. Although the Geneva Conventions 

of 1949 did not use the term humanitarian law; 
they mentioned only humanitarian activities and 
humanitarian organization.1

International Humanitarian Law (IHL) is also 
known as the laws of armed con�lict as it is 
applied only during some armed con�lict or war. 
It is the law that determines the conduct of armed 
con�lict. IHL is not concerned with the lawfulness 
or otherwise of armed con�licts but governs 
conduct during con�lict, setting humanitarian 
considerations against military necessity. 
International Humanitarian Law serves the 
objective of limiting the effects of war on people 
who are not a party in the war. It helps to protect 
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the lives of people who are not a part or are no 
longer a part of the armed con�lict. This law is not 
applied in peace, i.e., without any armed con�lict. 
Traditional manuals of humanitarian law cite 
the basic principles of this law as being those of 
military necessity, humanity and chivalry.2

International humanitarian law is also known 
as the law of war or the law of armed con�lict. 
International law is contained in agreements 
between states- treaties or conventions-in 
customary rules, which consist of State practice 
considered by them as legally binding, and in 
general principles.
International humanitarian law applies to 
armed con�lict (jus in bello). It does not regulate 
whether a State may actually use force (jus ad 
bellum); this is governed by an important but 
distinct part of international law set out in the 
United Nation Charter.

Origin of IHL
Although rules of Humanitarian law may be 
found in Bible, Quran and Dharma in the Vedic 
period in India , more speci�ically in Manu Smriti. 
The Lieber Code was a more structured approach 
to humanitarian law. It was developed by Francis 
Lieber in 1863 for treating the non-combatants in 
a just and humane manner during the American 
Civil War (1861-1865). Geneva Convention in 
1864 was the �irst convention which provided for 
certain rules regarding the condition of wounded 
soldiers in land armies.3

On 22 August 1864, the “Geneva Convention 
for the Amelioration of the Condition of the 
Wounded in Armies in the Field” was drawn up. It 
had provisions for the treatment of the wounded 
in an armed con�lict. Presently, the Geneva 
Conventions apply to around 194 countries, 
achieving universal acceptance and support.
The present International Humanitarian Law 
consists of two branches:
1. The law of the Hague, and
2. The law of Geneva
The law of Hague refers to the rules of war 
derived in the Hague Conventions of 1899,4 

1907, and the law of Geneva refers to the 
provisions of humanitarian law as derived from 
Geneva Convention since 1864. These both are 
Jus in Bello, which sees that all practices of war/
armed con�lict are. There were many examples 
when the lives of civilians were compromised in 
the name of war, including King Ashok’s killings 
during the Kalinga war, the crusader massacres 
in Jerusalem in 1099. Humanitarian law aims 
at restricting the methods and techniques of 
warfare, saving the lives of civilians, providing 
protection and medical attention to the injured, 
and treating the prisoners of war with respect.
Where International humanitarian law can 
be found:
• A major part of international humanitarian 

law is contained in the four Geneva 
Conventions of 1949.

• The Conventions have been developed and 
supplemented by two further agreements: 
the Additional Protocols of 1977 relating to 
the protection of victims of armed con�licts.

• Many provisions of international humani-
tarian law are now accepted as customary 
law- that is, as general rules by which all 
states are bound.

• Other agreements prohibit the use of certain 
weapons and military tactics and protect 
certain categories of people and goods.

• These agreements include:
• The 1954 Convention for the protection of 

Cultural Property in the Event of Armed 
Con�lict, plus its two protocols;

• The 1972 Biological Weapons Convention;
• The 1980 Conventional Weapons 

convention and its �ive protocol;
• The 1993 Chemical Weapons convention;
• The Ottawa Convention on anti-personnel 

mines.
Applicability of IHL 
International humanitarian law is a branch of 
International law which provides protection to 
human beings from the consequences of armed 
con�licts. It may therefore be de�ined as those 



ISSN 2348-3857

Research Reinforcement  Vol. 8, Issue 1  May 2020 - October 2020   133

customary and treaty rules which are meant to 
resolve matters of humanitarian concern arising 
from armed con�licts whether of an international 
or non-international nature.
• International humanitarian law applies only 

to armed con�lict; it does not cover internal 
tensions or disturbances such as isolated 
acts of violence.

• The law applies only once a con�lict 
has begun, and then equally to all sides 
regardless of who started the �ighting.

• International humanitarian law distin-
guishes between international and non-
international armed con�lict.

• International con�licts may mean an armed 
clash between two or more States or armed 
con�licts in which peoples are �ighting 
against colonial dominations and alien 
occupation and against racist regimes in the 
exercise of their right of self- determination.

• It is different from non-international armed 
con�licts which take place in the territory 
of a State between its armed forces and 
dissident armed forces or other organized 
armed groups.

• International armed con�licts are those in 
which at least two States are involved. (such 
as Liberation war of Bangladesh, Tamil/
LTTE Movement in Sri Lanka, FSA Vs. Syrian 
Government)

• Non-international armed con�licts are 
those restricted to the territory of a single 
State, involving either regular armed 
forces �ighting groups of armed dissidents 
or armed groups �ighting each other and 
civil war, civil strife, and threshold internal 
con�licts etc.

Rules relating protection in IHL
• International humanitarian law protects 

those who do not take part in the �ighting, 
such as

• civilians and
• medical and
• religious military personnel.

• It also protects those who have ceased to 
take part, such as

• wounded,
• shipwrecked and
• sick combatants, and
• prisoners of war (POW)
• These categories of person are entitled to 

respect for their lives and for their physical 
and mental integrity. They also enjoy legal 
guarantees. They must be protected and 
treated humanely in all circumstances, with 
no adverse distinction. More speci�ically: it 
is forbidden to kill or wound an enemy who 
surrenders or is unable to �ight; the sick 
and wounded must be collected and cared 
for by the party in whose power they �ind 
themselves. Medical personnel, supplies, 
hospitals and ambulances must all be 
protected.5

• There are also detailed rules governing the 
conditions of detention for prisoners of war 
(POW) and the way in which civilians are to 
be treated when under the authority of an 
enemy power.

• This includes the provision of food, shelter 
and medical care, and the right to exchange 
messages with their families.

• The main emblems are the Red Cross, the 
Red Crescent and the symbols identifying 
cultural property and civil defence facilities.

Similarities and differences between IHL and 
Human Rights Law
Both international humanitarian law (IHL) 
and international human rights law (IHRL) 
strive to protect the lives, health and dignity of 
individuals, albeit from a different angle. It is 
therefore not surprising that, while very different 
in formulation, the essence of some of the rules 
is similar, if not identical. The International 
Court of Justice In Nicaragua Case had observed 
that the principles of humanitarian law are 
identical with the ‘elementary consideration 
of humanity’.6 For example, the two bodies of 
law aim to protect human life, prohibit torture 
or cruel treatment, prescribe basic rights for 
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persons subject to a criminal justice process, 
prohibit discrimination, comprise provisions for 
the protection of women and children, Regulate 
aspects of the right to food and health. On the 
other hand, rules of IHL deal with many issue 
that are outside the purview of IHRL, such as the 
conduct of hostilities, combatant and prisoner of 
war status and the protection of the Red Cross 
and Red Crescent emblems. Similarly, IHRL 
deals with aspects of life in peacetime that are 
not regulated by IHL, such as freedom of the 
press, the right to assembly, to vote and to strike.
 International Human Rights Law (IHRL) is also 
applied during peace times, along with war 
times. It is also part of Public International Law 
(PIL). It aims at protecting the fundamental 
human rights of all people at every level. Like 
PIL and IHL, International Human Rights are also 
made up of customary laws, treaties, agreements 
between two states, which, when signed, become 
legally binding. International Human Rights Law 
also contains some non-binding provisions to 
assist in the implementation of IHRL. There are 
two schools of thought about the relationship 
between IHL and IHRL. The purists are the ones 
who believe that both are distinct as their area 
of applicability is different. The constitutionalists 
believe them to be nearly the same, with 
international humanitarian law being a part of 
the international human rights law.
International humanitarian law obviously has 
much in common with the law of human rights 
since both the bodies of rules are concerned with 
the protection of the individuals nevertheless 
there are important differences between the two.
The �irst difference is that while International 
humanitarian law is applied during the time of 
war or armed con�licts alone, the law of human 
rights is applied in peace time.
The second difference is that while a State which 
becomes a party to a Human rights treaty assumes 
an obligation to treat all persons within the 
jurisdiction in accordance with the provisions of 
the treaty, humanitarian treaties, by contrast, are 
binding only between States which are parties to 
those treaties.

Thus, law of human rights and humanitarian 
law are different from one another because they 
are applied in entirely different circumstances. 
However, both are based on human considerations 
and the protection of human beings. 

Violations of the rules of IHL and consequences
Violations of IHL include attacks against and ill-
treatment of civilians, destruction of property, 
sexual violence and restricted access to health 
care and other essential services. IHL, in 
particular as codi�ied in the Geneva Conventions 
of 1949 and their Additional Protocols of 1977, 
contains important provisions to prevent the 
displacement of people and for the protection of 
persons forced to �lee.
Geneva Convention IV, Article 5 states that which 
violate any of the rules of the Geneva Convention 
lose their rights and status of ‘prisoners of war.’ 
However, they are still to be treated humanely, 
and they still preserve their right to a free, fair 
trial. People who violate the Geneva Conventions 
laws or the laws of war can be held liable 
individually.

IHL provisions for non-combatants
Distinction: The parties to war are required 
to distinguish between combatants (people 
directly involved in hostilities), military objects 
and civilians/non-combatants, civilian objects. 
Civilians have the right to be protected as long as 
they refrain from taking part in hostilities.
Necessity: IHL states that parties to war shall 
apply a force that is just enough to defeat their 
enemy and not a greater one. Also, their force 
shall be in proportion to the force applied by 
their enemy. All due care must be taken to ensure 
that the force used does not lead to the loss of 
civilian lives or objects.
Humane treatment: Article 3 of the Geneva 
Conventions states that civilians and even the 
prisoners of war must be treated humanely 
at all times. They should not be subjected to 
humiliation or torture. Also, no execution of 
the wounded or non-combatants can take place 
without a fair trial.
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Non-discrimination: People who fall in the 
category of wounded, prisoners of war and 
civilians should not be subjected to discrimination 
on the grounds of their race, political opinions, 
religion, sex, nationality, etc. everybody have 
equal protection of their fundamental rights 
and rights under laws of war, without any 
discrimination. This provision applies to even 
non-international con�lict as it is a part of the 
customary laws.
Women and Children: Children under the age 
of eighteen must not be allowed to take part 
in the armed con�lict in any way, and women 
and children are to be specially protected from 
any torture, indecent assault. They have to be a 
preference.
System of implementation:
At the national level: The duty to implement 
both IHL and IHRL lies �irst and foremost with 
states. States have a duty to take a number of legal 
and practical measures - both in peacetime and 
in armed con�lict situations - aimed at ensuring 
full compliance with IHL, including:
Translating IHL treaties;
Preventing and punishing war crimes, through 
the enactment of penal legislation;
Protecting the Red Cross and Red Crescent 
emblems;
Applying fundamental and judicial guarantees;
Disseminating IHL;
Training personnel quali�ied in IHL and 
appointing legal advisers to the armed forces.
IHRL also contains provisions obliging states 
to implement its rules, whether immediately or 
progressively. This may include enacting criminal 
legislation to outlaw and repress acts prohibited 
under IHRL treaties, or providing for a remedy 
before domestic courts for violations of speci�ic 
rights and ensuring that the remedy is effective.
At the international level: As to the protection 
of the rights and freedoms of the individual at 
the International level, work began in nineteenth 
century to outlaw slavery and to improve the 
situation of the sick and wounded in times of war.7 

As regards international implementation, states 
have a collective responsibility under article 1 
common to the Geneva Conventions to respect 
and to ensure respect for the Conventions in all 
circumstances. The ICRC is a key component of 
the system, by virtue of the mandate entrusted to 
it under the Geneva Conventions, their Additional 
Protocols and the Statutes of the International 
Red Cross and Red Crescent Movement. It 
ensures protection and assistance to victims of 
war, encourages states to implement their IHL 
obligations and promotes and develops IHL. 
The IHRL supervisory system consists of bodies 
established either by the United Nations Charter 
or by the main IHRL treaties. The principal UN 
Charter-based organ is the UN Commission on 
Human Rights and it’s Sub-Commission on the 
Promotion and Protection of Human Rights. 
“Special procedures” have also been developed 
by the Commission over the last two decades, i.e. 
thematic or country speci�ic special rapporteurs, 
and working groups entrusted with monitoring 
and reporting on the human rights situations 
within their mandates. A key role is played 
by the Of�ice of the High Commissioner for 
Human Rights which has primary responsibility 
for the overall protection and promotion of 
human rights. Although coming from different 
starting points, these in�luences stressed the 
importance of providing means to maintain life 
as well as assuring protection from economic 
and social exploitation. A particularly important 
development which in�luenced later human 
rights law was the creation of the International 
Labour Organization in 1919 which made major 
efforts, through the development of treaties and 
the installation of supervisory mechanism, to 
improve economic and social (including health) 
condition of workers.8

At the regional level: The work of regional 
human rights courts and commissions estab-
lished under the main regional human rights 
treaties in Europe, the Americas and Africa is a 
distinct feature of IHRL, with no equivalent in 
IHL. Regional human rights mechanisms are, 
however, increasingly examining violations of 
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IHL. The European Court of Human Rights is the 
centrepiece of the European system of human 
rights protection under the 1950 European 
Convention. The main regional supervisory 
bodies in the Americas are the Inter-American 
Commission on Human Rights and the Inter-
American Court of Human Rights. The African 
Commission on Human and Peoples’ Rights is 
the supervisory body established under the 1981 
African Charter. A treaty establishing an African 
human rights court has not yet come into force.
Conclusion
Both human rights and humanitarian law 
are �ields which have witnessed change at an 
accelerated pace in the last decade. The aim of 
this article has not been to attempt to overlay 
tidiness and coherence within and between these 
two �ields, but rather to identify some of the 
forces at work in human rights and humanitarian 
law to provide a greater comprehension of on-
going transitions. More speci�ically, given the 
similarity of their fundamental purpose, the 
protection of basic interests of the individual, the 
analysis has sought to assess the closeness of the 
humanitarian law regime to that of human rights 
law. Because human rights have permeated every 
area of international law including, without the 
slightest possible doubt, humanitarian law, the 
question arises as to whether the difference 
between these two �ields is mostly semantic and 

contextual. If there is indeed speci�icity to each 
regime, should it be celebrated and highlighted 
or deplored and downplayed?
The differences between human rights 
and humanitarian law go far beyond an 
acknowledgment that one applies more readily 
to situations of political stability and the other to 
times of armed con�lict. The vastly distinct power 
dynamics at work in war and peace have led to 
opposite conceptualisations of the individual vis-
à-vis those wielding power over that individual. 
Through various institutions of humanitarian law, 
the main picture of the individual that emerges 
is that of a person necessarily and dialectically 
connected to a designated state or group.
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